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schools) or non-Whites (as happened at two). The Seattle policy also has what it
calls a "thermostat," which turns the racial tiebreaker off immediately whenever
the school's enrollment comes within the 15%, plus or minus variance. The third
tiebreaker gives priority to students who live closer to the school. And the fourth
tiebreaker, which is virtually never used, is a simple lottery.

The Louisville system, which applies at all grade levels after kindergarten, is
fairly complex. Various categories of schools each have their own admissions
rules. But Louisville's race-conscious elements resemble Seattle's in most impor-
tant ways. The RCSAP was combined with an enhancement in parental choice and
a focus on magnet schools. It allows for a broad range of student enrollment diver-
sity (15% to 50% African American, reflecting the overall district population),
focusing on avoiding extreme segregation rather than on racial balancing. Local
residence (distance) and parental choice are the key criteria, accounting for the vast
majority of enrollment decisions. The litigation in Louisville concerned mainly
some back-to-basics (called "traditional") schools 
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theory of action takes on great importance if the RCSAP becomes the subject of
litigation. Courts will require the school district to state a "compelling interest" fur-
thered by the policy, and they will also require that the policy be "narrowly tai-
lored" to advance that compelling interest. For this reason (among others),
policymakers should carefully consider their goals and examine the research con-
necting racial diversity to those goals. A school district's rationale for an RCSAP-
its compelling interest-should be based on that research.

There exists, in fact, a wealth of research demonstrating the benefits of avoiding
or mitigating a segregated educational environment (see Eckes, 2003; Kurlaender
& Yun, 2005; Ma & Kurlaender, 2005; Zahler, 1999). It is important to note that
most of these benefits apply equally to Whites and students of color. For instance,
a more racially diverse school environment is associated, for all students, with
improvement of outlooks and viewpoints concerning race relations (Kurlaender &
Yun, 2001; Schofield, 1981, 1991; Slavin & Madden, 1979; Wells et al., 2004).
Similarly, such a diverse school environment is associated with reduced negative
racial stereotypes among young children of all racial and ethnic backgrounds
(Black, 2002; Ellison & Powers, 1994; Killen & Stangor, 2001; Sigelman & Welch,
1993). Additional benefits for all children include the following:

1. Development of interracial friendships (Hallinan & Williams, 1989; Jack-
man & Crane, 1986; Wells et al., 2004)

2. Greater civic engagement (Kurlaender & Yun, 2001; Ma & Kurlaender, 2005;
Wells & Crain, 1994)

3. Greater likelihood of residing in integrated neighborhoods and of maintain-
ing regular interracial contacts (Kurlaender & Yun, 2001; Schofield, 1991,
1995; Orfield & Eaton, 1996; Trent, 1997; Wells & Crain, 1994)

4. Increased likelihood of working in an integrated environment and of hav-
ing positive experiences in the integrated workplace (Braddock, Crain, &
McPartland, 1994; Braddock & McPartland, 1989; Kurlaender & Yun, 2001;
Schofield, 1981, 1995; Trent, 1997)

5. More positive intergroup attitudes in general (outside the workplace) (Black,
2002; Schofield, 1981, 1995; Wells et al., 2004)

6. The potential for a "critical mass" enabling students to learn racial tolerance
by building cross-racial relationships (Eaton, 2001; McConahay, 1981)

In addition to these benefits for all students, researchers have articulated a soci-
etal benefit. Segregated schooling is associated with the development of a lifelong
and even intergenerational, self-perpetuating process of segregation that institu-
tionalizesinequality (Braddock, 1980; Braddock & McPartland, 1989; Crain, 1970;
McConahay, 1981; Wells & Crain, 1994). Reducing segregation has the beneficial
effect of helping to break this cycle.

Of course, the most direct educational harm of segregation is felt by students of
color, who tend to be enrolled in schools with fewer resources and lower expecta-
tions. Research concerning racial diversity has accordingly identified, specific to
these children, numerous benefits of greater integration. For instance, students of
color attending more integrated schools tend to have access to improved educa-
tional resources and opportunities, as well as to an environment stressing higher
achievement (Braddock, 1980; Carter, 1996; Dawkins & Braddock, 1994; Natriello,
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These new, statistically sophisticated analyses of high-quality databases pro-
vide strong evidence that segregated schools harm the achievement of African
American students. However, the association between achievement test scores and
desegregation depends on many factors, not the least of which is whether students
are resegregated within school sites by means of such practices as tracking and
ability grouping (Welner, 2001).

Beyond core academics, integrated environments benefit students of color by
providing access to networks, career information, and advice-factors that improve
overall life chances. Research shows that these children benefit from the following:

1. Greater access to informal networks that provide information about 
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Political science:
1. Segregation trends
2. Achievement gap-trends
3. Effects of school choice on segregation
4. Disparate educational 
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As discussed below, the Supreme Court in Grutter emphasized context-it cau-
tioned that each court must consider the unique facts of the specific institution 
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court in Comfort (2003) adopted a McConahay-like concept of critical mass, rely-

ing on the expert opinions of social and developmental psychologists:

There is no "magical number".. . that indicates a critical mass, but [the social
psychologist who testified] cited studies describing a 20% figure below which
members of a racial minority in a given setting feel isolated or stigmatized.
[The developmental psychologist who testified] underscored a critical mass
estimate of 20%-a 



Welner

of appeals, and the trial courts, called "district courts." The Courts of Appeals are
divided into eleven circuits, each responsible for a given geographic area.

For example, the Fifth Circuit covers Texas, Louisiana, and Mississippi. That court
issued one of the most important pre-Grutter decisions (Hopwood, 1996) prohibiting
affirmative action policies in university admissions. The First Circuit covers Maine,
Massachusetts, New Hampshire, Puerto Rico, and Rhode Island, and it issued a key
anti-RCSAP ruling called Wessman (1998). Two similar opinions were handed down
by the Fourth Circuit, covering Maryland, North Carolina, South Carolina, Virginia,
and West Virginia (Eisenberg, 1999; Tuttle, 1999; see also Belk, 2001). These courts
were all attempting to read the tea leaves left by Supreme Court affirmative action
cases restricting race-conscious policies in hiring and contracting, including Croson
(1989), an employment decision, and Adarand (1995), a decision concerning a con-
tractor hired for a public construction contract (see Boger, 2000).

The anti-affirmative action movement was further pushed along by voter ini-
tiatives in California (Proposition 209, passed in 1996) and Washington State
(Initiative 200, passed in 1998) and by a 1999 executive order from Governor Bush
in Florida (called the "One Florida" plan). These three laws effectively banned the
consideration of race as a factor in hiring and admissions. The key language in Cal-
ifornia's Proposition 209, for instance, requires that no public institution or offi-
cial shall "grant preferential treatment" to "any individual or group on the basis of
race, sex, color, ethnicity, or national origin in the operation of public employment,
public education, or public contracting."

Notably, some courts bucked this trend. One, for instance, upheld a race-conscious
enrollment policy at a UCLA laboratory school on the basis of a diversity interest
unique to the school's status as a lab school (Hunter, 1999), holding that the school
had a compelling interest in maintaining a diverse student body in order to
develop practices that would improve the quality of education in urban public
schools. Another upheld a race-conscious urban-suburban student transfer policy
in Rochester, New York (Brewer, 2000). And then there were the Seattle and Lynn
(Massachusetts) cases. The state Supreme Court in Washington upheld the legality
of Seattle's RCSAP against a challenge based on Initiative 200 (the anti-affirmative
action law passed by voters) (PICS, 2003). The federal trial court in Lynn, reject-
ing an equal protection challenge to that district's race-conscious student transfer
policy, explained as follows:

To say that school officials in the K-12 grades, acting in good faith, cannot
take steps to remedy the extraordinary problems of defacto segregation and
promote multiracial learning, is to go further than ever before to disappoint
the promise of Brown. It is to admit that in 2003, resegregation of the schools
is a tolerable result, as if the only problems Brown addressed were bad people
and not bad impacts. (Comfort, 2003, pp. 172-173)

All these decisions preceded the Supreme Court's Grutter decision.
Three additional courts have considered RCSAPs in light of Grutter, and each

case found the RCSAP to be constitutional: Comfort (Lynn, Massachusetts), 2005;
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stantiated the educational benefits of having a critical mass of racially and ethnically
diverse students.

A narrowly drawn statement of the Grutter decision might read as follows:
Racial classifications in higher education may be acceptable if used as part of an
individualized admissions process, as a means of pursuing a critical mass of minor-
ity students from groups historically subject to discrimination. An individualized
process is one in which each application file is considered as a whole, with 
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own segregated schools, in large part because of unambiguously applied pressure
from defenders of the Jim Crow status quo (Green, 1968).

Important to note, however, is that school districts and courts also used school
choice as a mechanism to decrease segregation. Magnet schools, generally located
in inner-city, high-minority neighborhoods, were established to attract White, sub-
urban students to minority schools by offering exceptional programs or resources
(American Institutes for Research, 1993; West, 1994). "Controlled choice'" plans
also arose, usually asking parents to rank the top three or four schools for their
child. The highest choice is honored to the extent that it does not result in segre-
gation, as defined in the plan (Alves & Willie, in that schools the asking 
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the individual characteristics of a student's application, such as place of res-
idence and student choice of school or program. (p. 859)

These are categorizable aspects of a student's file. The fact that John or Mary lives
in a school's catchment area may be relevant to school assignment decisions. The
fact that John and Mary and their families have chosen to rank a given school
highly should also be relevant. Whether a student has siblings at a school is often
included as a relevant factor. As with higher education applications, the students'
academic interests may also be relevant-but those interests would play out in the
student choices rather than in points and preferences granted by admissions offi-
cers. Similarly, students' hobbies, test scores, or career plans will rarely be rele-
vant to assignment decisions, 
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Yet noting that a controlled choice policy pursues these dual goals leaves open
the important question as to which goal is preeminent. In general, school districts
with choice plans have given priority to the parental-autonomy (free market) jus-
tification, making diversity a secondary goal at best (Frankenberg & Lee, 2003).
This is analogous to the way that diversity issues have been seen as a modification
of the pursuit of high grades and test scores in higher education admissions. Julie
Mead (2002), among others, denounces this past emphasis, arguing that a school
district should choose to pursue school choice with the primary goal of obtaining
a diverse student enrollment. The honoring of parental choice then becomes a sec-
ondary goal: "Choice is offered to parents to serve an educational end, and only
those parental choices that are consistent with that end should be honored" (Mead,
2002, p. 129). As Mead and others (see, e.g., Brown, 2000) have pointed out, the
mission of schools is educational, and diversity can powerfully serve that mission;
it follows that the mission should be paramount over the goal of parental autonomy.
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choice systems described earlier, these policies are neither necessary nor neutral. A
school district that recognizes the policies' segregative effects and attempts to mit-
igate those effects through an RCSAP is arguably engaging in an action qualita-
tively different from that undertaken by the University of Michigan. The district
would be acting as a governmental body attempting to limit segregation caused by
its own policies. In other words, residential segregation may not be caused by gov-
ernmental policies, but the decision to assign students to schools on the basis of seg-
regated residential patterns is indeed such a policy. The University of Michigan, in
contrast, did not argue that its admissions policies were attempting to mitigate any
damage that the university or even the government was responsible for causing.
Keeping in mind the Grutter Court's statement that "[c]ontext matters when review-
ing race-based governmental action under the Equal Protection Clause" (Grutter,
2003, p. 327), these differences have potentially powerful legal significance.

Comparing K-12 Schooling With Higher Education and Employment

Table 1 presents a comprehensive comparison of the K-12 educational context
with the contexts of higher education and employment (hiring decisions). The first
section of the table presents characteristics of higher education that are absent from
K-12 education; the second section presents characteristics of K-12 education that
are absent from higher education. The third section presents some similarities
between the two. As this table demonstrates, higher education shares more of these
key characteristics with employment than it does with K-12 education. Perhaps
most important, the burden of an RCSAP is qualitatively different from that
imposed by an affirmative action policy in employment or higher education. A
K-12 school choice plan incorporating an RCSAP simply assigns a student to a
public school. Although children tend to get their top choice, some do not. Those
who do not are assigned to a school that is their second choice or lower. In con-
trast, affirmative action policies in the higher education and employment context
generally involve a decision that completely rejects an applicant.
SFurther, with the exception of exam schools such as Boston Latin, no school

choice plan should place a child in an inferior school because of a denied choice.
Whereas it may be acceptable that Podunk College is inferior to UCLA, K-12
attendance is compulsory and it should not be acceptable that one district school is
inferior to another. In fact, if denying (or granting) the parent's request relegates
the child to a substantially inferior neighboring school, then the system itself has
serious problems of inequality and is in need of reform, whether or not an RCSAP
is used (Ladd, Chalk, & Hansen, 1999). This issue was discussed by the court in
Comfort (2003, p. 365, footnotes and citations omitted):

Amici point out that in the present case, the evidence shows that each Lynn
school provides equal educational opportunities to students. Indeed, the parties
even stipulate, "the education provided to Lynn's regular education students in
each of the elementary, middle, and high schools in Lynn is comparable in qual-
ity, resources, and curriculum, even though schools do offer and provide vary-
ing academic programs." Thus, this is not a case, as in Adarand (government
contracting), Bakke (medical school admissions), or Grutter... (law school
admissions), in which the defendant, in the distribution of limited resources,
gives preference to some persons on the basis of race. Students like the plain-
tiffs may not be able to attend the specific school they want, but be distris, ti5ent ofer di5ent 



TABLE 1
Comparisons among K-12 education, higher education, and employment

Higher Employment
Characteristics K-12 education education (hiring decisions)

Characteristics of higher
education and employment
that are absent from K-12
education

Burden of denial (or delay)
of opportunity

Burden of substandard
alternative

Element of entitlement or
merit-based competition
for a limited resource

Burden of stigma attached to
a negative decision

Characteristics of K-12
education and employment
that are absent from higher
education

Universal attendance
Compulsory attendance
Institutional goal of value

inculcation
Ability to reach all residents

(opportunity to influence
race relations)

Ability to reach children
(when racial impressions
form)

Ability to affect college plans
Similarities among K-12, higher
education, and employment

Curricular benefits of diversity
Discretionary decisions

about curriculum made by
educational experts

Opening networks for
employment and other
future opportunities

Goal of exposure to a wide
range of people, experi-
ences, and ideas (prepara-
tion to work and live in
an increasingly diverse
society)

Robust exchange of ideas

No

No

No

No

Yes
Yes
Yes

Yes

Yes

Yes

Yes
Yes

Yes

Yes

Yes, but less so
in earlier
grades

Yes

Yes

Yes

Yes

No
No
No

No

No

No

Yes
Yes

Yes

Yes

Yes

Yes

Yes.

No
No
No

No

No

No

NA
NA

"Yes

Yes Yes, but less
consequential

Yes Yes, in some
areas of
employment

Note. 
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cation, see Brown, 2000; Ma & Kurlaender, 2005; Mead, 2002.) The court uphold-
ing Seattle's RCSAP noted the fact that many students do not continue on to a col-
lege or university:

We reject the notion that only those students who leave high school and
enter the elite world of higher education should garner the benefits that flow
from learning in a diverse classroom. Indeed, it would,be a perverse read-
ing of the Equal Protection Clause 
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must actively ensure that their student assignment policies do not facilitate a seg-
regated student body. If a quality education is, in part, defined as one in a diverse
environment, then in many districts White and Black and Latino students may all
be denied a quality education without the RCSAP.

Notwithstanding the above-described differences between K-12 and higher
education, the two share some important similarities. As noted in Table 1, both see
curricular benefits in diversity (an issue discussed in greater detail below). Both
aspire to the broad goal of exposing students to a wide range of people, experiences,
and ideas-in preparation for work and citizenship in an increasingly diverse soci-
ety. And both, it is important to add, entrust professionals, perceived as educational
experts, with discretionary decisions about curriculum. The Grutter Court noted
that its trust in the discretionary decisions of university officials "is in keeping with
our tradition of giving a degree of deference to a university's academic decisions,
within constitutionally prescribed limits" (p. 328). The Court has a similar history
of granting deference to K-12 policymakers and educators concerning decisions
about curriculum and educational environment (see Bethel, 1986; Dayton, 1977;
Earls, 2002; Hazelwood, 1988; Parker, 2004; Milliken, 1974). As the Seattle court
explained, "The Supreme Court repeatedly has shown deference to school officials
at the intersection between constitutional protections and educational policy....
[S]econdary schools occupy a unique position in our constitutional tradition. For
this reason, we afford deference to the District's judgment similar to that which
Grutter afforded the university" (PICS, 2005, p. 1188). Moreover, although courts
have been reluctant to mandate and oversee school reforms (see Welner, 2001),
this hesitancy is alleviated or removed when the reform decision is made by the
school district itself (Liu, 2004).

The Grutter Court considered several additional characteristics of higher educa-
tion and justifications for affirmative action, many of which have counterparts at the
K-12 level. For instance, the "critical mass" concern about minority students' feel-
ing like isolated representatives for a group is equally present for younger students.
Also, the higher education diversity interest in students' exposure to a wide range
of ideas, backgrounds, and perspectives extends to K-12 schools. The overlapping
list of compelling interests also includes the following:

"* Sustaining "our political and cultural heritage" (Grutter, 2003, p. 331)
"* Promoting the goal of "effective participation by members of all racial and

ethnic groups in the civic life of our Nation"--described as "essential if the
dream of one Nation, indivisible, 

(Grutton 
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Compelling Interests in Diversity

The Grutter definition of diversity is tied to the concept of a critical mass of
underrepresented minority students. The law school at the University of Michigan
supported this proposed compelling interest with evidence that a lack of diversity
would lead to undesirable consequences: minority students' feeling isolated and
like ostensible spokespersons for their race; inadequate opportunities for gaining
the educational benefits of healthy, diverse interaction; and little chance for students
to reexamine their stereotypes. This process of identification and defense of a ratio-
nale for pursuing diversity necessarily lies at the heart of all the RCSAP and affir-
mative action cases.

As a legal matter, the rationale must be found by the court to be a "compelling
interest," and the actual policy must be determined to be narrowly tailored to
achieve that compelling interest. Although policymakers may consider a variety of
interests that may underlie the policy goal of racial diversity, the actual policy
decided upon must be narrowly tailored to achieve the particular compelling inter-
est articulated by the school district. The following discussion of legal defenses of
RCSAPs ties back to the summary, at the beginning of this article, of the research
on the effects of racial diversity. Legal defenses must be linked to compelling inter-
ests, which must in turn be linked to empirical research.

Each of the higher education diversity consequences identified in Grutter is also*
relevant in the K-12 context. For instance, the second consequence (inadequate
opportunities for gaining the educational benefits of healthy, diverse interaction) is
what Mead (2002) calls the "free speech" rationale for diversity-the robust
exchange of ideas championed in 
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tives surrounding issues of race and ethnicity, then RCSAPs may be the only pol-
icy available to achieve the goal. That is, although RCSAPs may be a blunt tool to
advance a broad interest in a robust exchange of ideas, they are more narrowly tai-
lored to advance the particular interest in a robust exchange of ideas about matters
implicating race.

The Curricular Rationale for Diversity

Returning, however, to the curricular interests explored by Mead (2002) and
Brown (2000), they observe that the role played by a student's peers is a key aspect
of the curriculum. As noted above, one key purpose of schooling in the United
States is to prepare students to be citizens and workers in a multiracial society. A
segregated school teaches lessons at odds with core American values. Diverse
schools, on the other hand, have a greater potential to teach these important value
lessons as well as to enhance lessons in areas such as literature and social studies.

SAll of these curricular concepts fit within the broad definitions of curriculum gen-
erally used by educational scholars (see Welner, 2003, describing the "unwieldy
inclusiveness of the learning process," p. 1009, n. 277). Bobbitt (1918/1971), for
instance, defined curriculum as including that which occurs in society at large:
"that series of things which children and youth must do and experience by way of
developing abilities to do the things well that make up the affairs of adult life; and
to be in all respects what adults should be" (as quoted in Jackson, 1992, p. 7). Sizer
(1992) notes that the school itself is part of the curriculum. The concepts of "null"
and "hidden" curricula are particularly relevant here; what is left out of the cur-
riculum can be as important as what is included (Eisner, 1992). That is, the absence
of students with different racial or ethnic backgrounds can be as important as their
inclusion. Recent court decisions have also taken a fairly expansive view of cur-
riculum, presumptively including such school activities as newspapers (Hazelwood,
1988), plays (Boring, 1998), and bulletin board material (Newton, 2000).

As one aspect of the discretion that courts give to school officials concerning
curricular decisions, parental objections have been subordinated to legitimate edu-
cational decisions. For instance, in Smith (1987), fundamentalist Christian parents
found several books objectionable because the books purportedly taught children
to use the scientific method and to think independently. The court, while not ques-
tioning the sincerity of the parents' objections, nonetheless rejected the legal claim,
reasoning that a school decision to give students an opportunity to think for them-
selves was ss 199
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ment has a compelling interest in avoiding de facto segregation are the curricular
issues just discussed. Accordingly, consider the following 
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est (see Johnson, 2005). However, concurring opinions in both the Lynn and Seat-
tle cases argued that RCSAPs should not be treated the same as other types of racial
classifications. In PICS (2005), this contention was articulated by Judge Alex
Kozinski, a judicial conservative whose intellect is well respected by the justices
on the Supreme Court. For this reason, it is worth noting the following extended
quotation from Judge Kozinski's concurrence:

When the government seeks to use racial classifications to oppress blacks
or other minorities, no conceivable justification will be sufficiently com-
pelling.... When government seeks to segregate the races,. . . the courts will
look with great skepticism at the justifications offered in support of such pro-
grams, and will reject them when they reflect assumptions about the conduct
of individuals based on their race or skin color.... Programs seeking to help
minorities by giving them preferences in contracting... and education, see,
e.g., Bakke, benign though they may be in their motivations, pit the races
against each other, and cast doubts on the ability of minorities to compete
with the majority on an equal footing. The Seattle plan suffers none of these
defects. It certainly is not meant to oppress minorities, nor does it have that
effect. No race is turned away from government service or services. The plan
does not segregate the races; to the contrary, it seeks to promote integration.
There is no attempt fo give members of particular races political power based
on skin color. There is no competition between the races, and no race is given
a preference over another. That a student is denied the school of his choice
may be disappointing, but it carries no racial stigma and says nothing at all
about that individual's aptitude or ability. The program does use race as a
criterion, but only to ensure that the population of each public school roughly
reflects the city's racial composition. Because the Seattle plan carries none of
the.baggage the Supreme Court has found objectionable in cases where it has
applied strict scrutiny and narrow tailoring, I would consider the plan under
a rational basis standard of review. By rational basis, I ... [mean a] robust
and realistic rational basis review ... where courts consider the actual rea-
sons for the plan in light of the real-world circumstances that gave rise to it.
(PICS, 2005, pp. 1193-1194)

Implicit in this passage is the fact that RCSAP policies are undoubtedly not
what the drafters of the 14th Amendment's equal protection clause were trying to
protect against. These are not policies that use race to segregate-they use race to
avoid segregation. Moreover, they do not use race to grant advantages, as in the case
of Jim Crow laws or even affirmative action. Again, they use race only to avoid
school segregation. Given the particular history of desegregation policies in the
United States, it is also important to note that no current voluntary race-conscious
student assignment policy uses forced busing. All are choice-based plans contain-
ing limits on the amount of segregation that the district will tolerate.

Applying Grutter to Strike Down RCSAPs

Several judges have written opinions that set forth lines of argument that the
Supreme Court might use if it finds the RCSAPs in Louisville and Seattle to be
unconstitutional. In both the Lynn, Massachusetts, case and the Seattle case, the poli-
cies were originally stricken down by appellate panels. Those opinions (Comfort,
2004; PICS, 2004), as well as the dissenting opinions from the full, "en banc," appel-
late court decisions (Comfort, 2005; PICS, 2005), offer a roadmap 
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who are told whether they are white or non-white, and where to go to school
based on their race. (Grutter, 2005, p. 1199)

Setting aside the historical account of voluntariness that would surprise many
African Americans and Indigenous Americans, the dissent's point is that racial dis-
crimination should never be an option, even in the name of local control. Another
argument against deference to K-12 is is 

the 

the 4)(is )Tj
9.7 0 0 71 420544.6 Tm urt,the chuld coasteould the nesityame chiganent's nesityame based in poernlocal miccans, based in ever racial is chuld hrahisnt's 



K-12 Race-Conscious Student Assignment Policies

Such issues concerning the equality and adequacy of educational opportunities
for students of color are now before the Supreme Court in the Louisville and Seattle
cases. Just as the Court took serious notice of higher education research in Grutter,
it is likely to look in these new cases 
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